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April 2020 sees changes to a some areas of employment legislation,

including Employment Contracts, Parental Bereavement Leave and

average pay Holiday calculations. We also look at the next planned

changes....
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WHAT'S ON THE HORIZON ... 

 

The following changes have come into force from April 2020.  

 

The government has published all statutory rates for the changes

from April 2020. Click this link to view and download a pdf of the latest

rates. https://www.kernowhr.uk/latest-rates-2020

Increase in holiday reference period from 12 weeks to 52 weeks: the

increase to the reference period used for determining a week's pay when calculating

holiday pay for workers with irregular hours is now 52 weeks, which is seen to be a

fairer time period to use

 

Extension of the right to a written statement of employment

particulars to all workers:  Written statement is a day one right for all workers.

The additional information as mandatory content for a written statement include days,

hours and variation of work, additional paid leave, training entitlements and

probationary period. You do not have to reissue contracts to existing employees (they

can request one) but all new employees have this day one right. Significantly,
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employers now have to provide a written statement to their

‘workers’, as well as their employees, including zero hours

workers and casual workers. Updated Employment Contracts and

Zero Hours Agreements are available in the Kernow HR Toolkit.

Parental bereavement leave rights take effect: Provides for at least two

weeks' leave for employees following the loss of a child under the age of 18 or a

stillbirth after 24 weeks of pregnancy. Employees with 26 weeks' continuous service will

be entitled to paid leave at the statutory rate and other employees will be entitled to

unpaid leave. A new section in Parental has been added with the policy

and various documents is available on the Kernow HR Toolkit.

The updated IR35 Regulations have been postponed until April

2021: Medium and large companies in the private sector will have to account for tax

and national insurance through PAYE that contract with personal service companies for

the provision of services.

Carrying over holiday: The government has introduced a temporary new law

allowing employees and workers to carry over up to 4 weeks’ paid holiday into their next

2 holiday leave years. This law applies for any holiday the employee or worker does not

take because of coronavirus.

 

The government has announced that it would bring forward an

employment bill, which would introduce:

A single labour market enforcement body

As initially proposed by Matthew Taylor’s Good work plan in 2017, this new body would amalgamate

the Employment Agency Standards Inspectorate, the Gangmasters and Labour Abuse Authority, HMRC

and the Health and Safety Executive. The new body would have increased powers and resources to

help improve awareness of and access to rights for vulnerable workers.

Further detail is awaited.

A right for all workers to request a more predictable contract

The Good work plan also recommended a right for workers to request a contract with guaranteed

hours after 12 months’ service, aimed at providing more certainty for those on zero-hours contracts.

Under the employment bill, the government proposes a right for workers to request a more

predictable contract after 26 weeks’ service, which, as well as reflecting the proposals of the Good

work plan, overlaps with a European directive on transparent and predictable working conditions that

came into force in July last year and contains a wider set of provisions. Member states are required to

transpose the provisions of the directive into local law by 2022, but given the impact of Brexit it is

unclear whether the UK will do this.

Ensuring that tips left for workers go to them in full



The government has also indicated that it will produce a statutory code of practice setting out the

principles of fair distribution. This topic was consulted on in 2015 but no formal steps have yet been

taken by the government to address the issue of employers deducting from tips. 

Extension of protection from redundancy for pregnant employees

This would take effect from the date an employer is notified of an employee’s pregnancy to a date six

months after they return to work from maternity leave. This right could also be extended to those on

adoption leave or shared parental leave. This proposal was the subject of consultation a year ago,

with the government stating in July last year that it would bring forward legislation “when

parliamentary time allows”. 

The introduction of a right to neonatal care leave and pay

Consultation on this formed part of a wider package of proposals for families in 2019, which included

a broader review of family leave and pay. The consultation proposed one week’s leave for each week

that the employee’s baby is in neonatal care. The entitlement would be a day one right with no

qualifying period of service. 

And finally...

As part of the same consultation the government proposed a duty on employers to consider whether a

job could be done flexibly. As part of the employment bill the government is seeking to go further by

making flexible working the default unless the employer has a good reason not to. 

2020 certainly looks to be a busy year for employment law. 

(this will not be in forefront of the government's agenda right now, but is likely to go ahead at some

point)

Recent cases

Do you need to hold a separate investigatory and disciplinary hearing?

The Employment Appeal Tribunal (EAT) has held that there can be

circumstances where, when considering misconduct, a separate

investigatory and disciplinary hearing is not required.

Under section 98(4) of the Employment Rights Act 1996 (ERA), whether a dismissal is fair or

unfair will depend on whether the organisation acted reasonably in treating the employee’s

conduct as a sufficient reason for dismissing them.

The ACAS Code of Practice on Disciplinary and Grievance Procedures dictates that it is

‘important to carry out necessary investigations’ and that this will, in some

cases, require the holding of an investigatory meeting with the employee prior to a disciplinary

hearing. It also outlines that, in other cases, the ‘investigatory stage will be the collation of

evidence by the employer for use at any disciplinary hearing’.



FACTS

The claimant in this case worked night shifts in a hotel, part of which involved patrolling the

building. After he was found lying in a bed with the lights off during a night shift, management

accused him of sleeping whilst at work. Upon further investigation, they noted that CCTV

cameras outside the room where he was found did not pick him up leaving the room to

conduct his patrols for over an hour. In response, the claimant asserted he had been lying

down for around ten minutes prior to being discovered due to a migraine and had actually

conducted his duties.

The claimant was suspended and later invited to an investigation meeting via a letter, which

outlined that if there was any substance to the allegation, there would be a disciplinary.

However, on attendance at the meeting he was invited to, the claimant was informed that he

was actually already at a disciplinary hearing. He was later dismissed.

At the appeal stage, the claimant alleged that he had left the room through a side door to

conduct his duties, which he believed explained why the CCTV had not seen him. However, his

appeal was not upheld. He later brought a claim to the employment tribunal (ET) for unfair

dismissal.

ET

The tribunal upheld his claim, being very critical of the investigation that had taken place prior

to the dismissal. They considered if the organisation, as per Burchell, had conducted a ‘proper

investigation’ into his conduct and ultimately concluded they had not done. This was because

there was no investigation meeting; the claimant had been invited to what he thought was one,

but it turned out to actually be the disciplinary hearing.

Calling this a ‘serious procedural failing’, the tribunal asserted that the claimant had been

denied a ‘basic employment right’ as a result of this as he had not been provided the

opportunity of providing a full explanation before his case proceeded to a disciplinary.

The organisation appealed, arguing the wording of the tribunal, in particular making reference

to an investigation hearing as a ‘basic employment right’, suggested a separate investigatory

hearing and disciplinary hearing is required in every case. This seemed to be in direct

contradiction to the ACAS Code and, as a result, the lack of an investigation meeting in this

circumstance did not render the dismissal unfair.

EAT

The Employment Appeal Tribunal (EAT) dismissed this appeal. Ultimately, they found that the

procedure leading up to the dismissal in this case, in particular the investigation, had been

unfair and agreed with the reasoning of the tribunal on this basis.

However, the EAT did note that neither section 98 of the ERA, nor the ACAS Code, required

there to be a separate investigation meeting and disciplinary hearing in every case. Provided



the organisation has acted reasonably in its investigation, and taken steps to establish the

facts, failure to hold an investigation meeting does not, on its own, render a dismissal unfair.

Note for employers

Despite common belief, this case confirms it is not always necessary to hold an investigatory

meeting before proceeding to a disciplinary hearing, however this will always be very fact

specific.

Organisations should make sure their disciplinary procedures are in line with the ACAS Code

and follow them whenever faced with an issue of misconduct. If within their procedures, there

is a contractual right to hold investigation meetings, this should be done.

Back to Top

Can shop workers opt out of working Sundays?

Yes, this following case demonstrates you need to make sure you follow the guidelines

carefully:

The Employment Appeal Tribunal (EAT) has ruled that an employee whose

job offer was retracted when they refused to work Sunday hours was not

automatically unfairly dismissed.

The Employment Rights Act 1996 (ERA) provides shop and betting

workers with the right to object to working on Sunday, in certain

circumstances. Essentially, an employee in this situation can opt-out of Sunday working

provided their contract of employment requires, or may require, them to work on Sundays and

Sunday is not the only day they work. An employee who does wish to opt-out must give the

organisation three months’ notice.

Dismissing employees for asserting their statutory rights in relation to Sunday working is

automatically unfair. This means that they do not need to have length of service in order to

bring a claim for unfair dismissal. However, they will need to demonstrate that the reason, or

principle reason, for their dismissal was that they proposed to opt-out of Sunday working.

FACTS

The claimant in this case accepted a job offer as a pharmacist and returned signed, contractual

documents to confirm this. However, a week before his role was due to commence, he

contacted the organisation, claiming he had not been previously aware that he would be

expected to work on a Sunday and could not do this due to religious reasons.

His role was to involve a flexible working pattern of 43 hours per week spread over seven days.

On receipt of his concerns, the organisation made a revised offer to him, saying they would

permit him to avoid working on Sundays if he reduced his hours to 37 per week. The claimant



rejected this offer, outlining he was not willing to work on Sundays or to reduce his hours.

In response, the organisation retracted his offer. They cited that they had not been able to

agree a ‘suitable alternative’ regarding his hours and felt they was ‘no other option’. The

claimant later brought numerous claims to the employment tribunal (ET), including automatic

unfair dismissal for asserting a statutory right and breach of contract.

ET

Although the tribunal upheld his claim for breach of contract, they dismissed his claim of

automatic unfair dismissal.

In forming their decision, the tribunal considered the evidence presented to them. They found

that, by signing and returning the contractual documents upon receiving his original job offer,

the claimant had agreed to work a varied shift pattern which did include Sundays. When he

had later tried to vary his hours, the organisation had considered his request and attempted to

accommodate it, despite being over budget and still in need of finding an additional Sunday

worker.

The tribunal held that the claimant’s retracted job offer had not come about because he had

tried to opt out of Sunday working; it had come about because he had refused the alternative

hours he had been offered. From what the tribunal could establish, under the terms of his

contract he was not in any way prevented from attempting to opt out of Sunday working. In

fact, he would actually have been allowed to implement this change from day one of his

employment, or at least at the end of his first rota, which was a significantly shorter time

period than the three months’ notice usually required. Furthermore, he would have been able

to make a similar request at any time following the commencement of his employment.

As a result, the claimant had failed to demonstrate that the reason, or principle reason, for his

dimisssal was that he proposed to opt out of Sunday working. He appealed to the EAT on the

grounds that the ET had misapplied the law regarding Sunday working and that its decision

was ‘perverse’.

EAT

The EAT dismissed his appeal, finding that the tribunal had directed itself correctly about the

relevant test and made the correct decision based on the evidence available to them.

The EAT explained that that it was open for the tribunal to find that the reason for the

claimant’s dismissal was that he had refused the offer of alternative hours, not because he was

opting out of working on a Sunday. They also agreed that it was perfectly open to the

organisation to renegotiate the contract on receipt of his opt-out notice, and there was no

reason why this would not be the case.

Note for employers



In the absence of any contractual term requiring the employer to offer work on alternative

days, an organisation is under no obligation to provide an opted-out employee with work on

alternative days.

This decision therefore seems to confirm that whilst organisations cannot dismiss shop

workers for opting out of working on a Sunday, there may be grounds for dismissal if the

employee is unwilling to accept that working one less day may result in less pay.

However, organisations should remember that shop workers who do opt-out are protected from

being subjected to any form of detriment, alongside unfair dismissal, and should always

approach these situations carefully.

Further information is available here https://www.gov.uk/sunday-working

Back to Top

HR GOOD PRACTICE

What to do if an employee is arrested

How employers should react if one of their staff is arrested or has

criminal charges brought against them – whether in relation to their job or

not.

Arrest connected to the employee’s activities at work

In this example, it would be common that the employer has already investigated the

misconduct. Indeed, the employer may well be the one that involved the police. Common

examples would be fraud, theft and driving offences committed while the employee is working.

The employer is generally not obliged to pause carrying out its own internal procedures until

the employee has been successfully prosecuted. Rather, the employer can conduct its own

investigation and disciplinary hearing, applying the normal principles of fairness and natural

justice. 

However, during the procedure the employee may opt not to answer any questions, most likely

on the advice of their criminal lawyer. Here the key issue is that the employee has been given

the opportunity to respond during the investigation and disciplinary procedures. The employer

should reach a decision based on whether there is a reasonable belief in the employee’s guilt,

that there is a reasonable basis to sustain that belief, and that the investigation was reasonable

in the circumstances. 

Arrest relating to the employee’s life outside of work

https://www.gov.uk/sunday-working


Matters tend to get more complicated where the conduct has taken place in the employee’s

personal life. It is common that the first the employer is aware of the conduct is when the

police arrive at the employer’s premises to arrest the employee, because the employee fails to

report for work, or where the employer has received a tip off from a third party. 

Certain behaviours that occur in the employee’s personal life have no connection with the

employer; for example, a driving offence where the employee is not required to drive as part of

their job. In these circumstances, the employer should not intervene.

However, there will be alleged conduct that does have an impact on the employee’s job; for

example, being accused of having paedophilia-related images on a personal laptop at home.

Here, if the employee’s role involves working with children the employer would want to

investigate further. 

The issue of alleged criminal behaviour in the employee’s personal life still triggers the

following: 

An investigation should be undertaken by the employer into the allegations.

The employer should not suspend as a knee-jerk reaction to what the employee has

been accused of. Some initial investigation will normally be appropriate before

suspension is considered. That said, sometimes the alleged crime is so serious that

suspension with very little investigation will be the correct course of action. 

If a police investigation is ongoing, the employer should be careful not to interfere with,

or cut across, the police investigation. Sometimes this will mean delaying the

investigation. However, care should be taken not to delay too long if the employer is

considering dismissal on the grounds of gross misconduct as otherwise this can

undermine the fairness of the process followed. 

The employee may have been advised by their criminal solicitor not to provide any

detailed information to the employer as this may harm their defence. This can make it

difficult for an employer to carry out an adequate investigation/establish a reasonable

belief in the employee’s misconduct.

Generally, the employer does not have to wait for the outcome of the criminal trial. The

employer should conduct its own investigation and form its own view. 

Where the alleged misconduct has career-limiting implications, such as where the

employee may no longer be able to work in a care role or legal role, the disciplinary

manager must consider all available evidence, including any evidence suggesting

innocence as well as guilt. 

Back to top
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